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This is an appeal from a judgment of the Circuit Court of Miller County, Missouri, 

granting summary judgment in favor of the defendant below, the City of Eldon, Missouri, and 

against plaintiffs Joan and Glen Jungmeyer, Dennis and Linda Killday, Timothy King, Kim 

Ruiz-Tompkins, Robert Dunstan, Bill Koebel, and Virgil Clark.  On appeal, the plaintiffs below 

claim that the circuit court erred in:  (1) ruling that their motion to strike the City’s motion for 

summary judgment as being non-compliant with Rule 74.04 was not a proper response to the 

motion for summary judgment; (2) consequently deeming all of the City’s allegations as true and 

granting the motion for summary judgment; and (3) denying their motion to file a substantive 

response to the motion for summary judgment out of time. 

 

 REVERSED AND REMANDED. 

 

Division III holds: 

 

 A timely motion to strike an opposing party’s motion for summary judgment because the 

motion for summary judgment is not compliant with Rule 74.04 can be a proper response to the 



motion.  The circuit court should have ruled on the motion to strike.  It was error for the trial 

court to refuse to consider the motion to strike and grant the motion for summary judgment based 

upon its determination that the motion was unopposed.  The case is reversed and remanded for 

the trial court’s consideration of the motion to strike.  If, upon remand, the trial court determines 

that the motion to strike should be denied, then the plaintiffs should be given a reasonable 

amount of time to respond substantively to the City’s motion for summary judgment. 
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